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ABRIDGED JUDGMENT

WORDS IN SQUARE BRACKETS REPLACE WORDS USED IN THE ORIGINAL JUDGMENT
PARTIES’ NAMES HAVE BEEN CHANGED

Mr Truman claims he and Mrs Clifton lived in a @eto relationship from 2003
to 2007. If he is right, | have jurisdiction totertain his application for property
settlement filed in February 2009.

Mrs Clifton denies she lived in a de facto relasioip with Mr Truman. If she is
right, his application must be dismissed. Eventhiéy did live in a de facto
relationship, but it endured less than two yedrns, dpplication must be dismissed
unless Mr Truman establishes he made “substardratibutions” and that failure to
make the orders sought would result in “seriousistige”. Mrs Clifton concedes
Mr Truman made substantial contributions but subntiitere would not be serious
injustice if the application was dismissed.

There is a further issue relating to the date oichvithe de facto relationship
ended (if it ever existed). Mrs Clifton claims asych relationship ended more than
two years before proceedings were commenced. aif ithso, leave was needed to
institute the proceedings. In order to deal whhttproposition, Mr Truman sought
permission at the commencement of the trial to ahtes application to seek leave to
file out of time. Mrs Clifton’s counsel opposecethmendment, saying it constituted
an entirely different case to the one he had pezbar meet.

| did not deal with the application for leave to ead. | reasoned the issue
would be academic if | found there had not beere dadto relationship. The same
would apply if there was a de facto relationshiat thnded less than two years before
the date of filing. | was concerned that if | péted the late amendment | would be
asked to adjourn the hearing to allow Mrs Cliftormteet the new application. On the
other hand, | was not prepared to summarily distiesapplication to amend, given it
had not been made clear earlier that the limitagene would be raised.

Brief background

5

Mr Truman was 61 years of age at the time of tridé is a [tour operator]. He
lives in [a regional centre], having taken up resick there in 2002 when his
employment with [a national company] was terminatédrs Clifton was 66 years of
age at the time of trial. She is no longer workamgl lives [in the Eastern States].

The parties met in June 2003 while Mrs Clifton vaesher winter vacation in
[the regional centre]. Mr Truman had recently canoed [conducting tours] around
the [region]. They commenced a romantic and seselationship almost as soon as
they met.

Mrs Clifton was not in a relationship when she mvstTruman. Her long
marriage had recently ended. Mr Truman had alem lpearried previously. He had
since been involved with another woman, who isntle¢her of his young daughter.
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8 Mrs Clifton went home to [the Eastern States] a #nd of her holiday in
August 2003. She and Mr Truman have different ltections of the way their
relationship then developed. It is neverthelessrnon ground that over the following
years they spent much time living together, buddimp a business in [the regional
centre]. Mr Truman is now in another relationshupt the date it commenced is hotly
contested.

The legislation

9 Mr Truman’s application was made under Part 5AhefRamily Court Act1997,
which confers jurisdiction on the Family Court ofeéfern Australia to make orders
for settlement of property owned by parties whedivn a “de facto relationship”.

10 The Interpretation Actl984 provides the definition of a “de facto relasbip”.
The relevant provisions of that Act are set oubbelemphasis added]:

13A. De facto relationship and de facto partner, rerences to

(1) Areference in a written law to a de facto tielaship shall
be construed as a reference to a relationship r(otize a
legal marriage) between 2 persamso live together in a
marriage-like relationship.

(2) The following factors are indicators of whetlgrnot a de
facto relationship exists between 2 persdms are not
essentia-

(@) the length of the relationship between them;
(b) whether the 2 persons have resided together;
(c) the nature and extent of common residence;

(d) whether there is, or has been, a sexual reksttip
between them;

(e) the degree of financial dependence or
interdependence, and any arrangements for financial
support, between them,;

) the ownership, use and acquisition of theirganmy
(including property they own individually);

(9) the degree of mutual commitment by them to a
shared life;

(h) whether they care for and support children;

® the reputation, and public aspects, of thetiahship
between them.
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(3) It does not matter whether-
(@) the persons are different sexes or the samesex

(b) either of the persons is legally married to
someone else or in another de facto
relationship...

Section 205Z of th&amily Court Actl997 sets out the circumstances in which

the Court can make property settlement ordersi# #atisfied a de facto relationship
existed. Itis in these terms:

Credibility

12

205Z(1) [Requirements to be satisfied]

A court may make an order in relation to a de faetationship only if
satisfied—

(@) there has been a de facto relationship betwleempartners for at
least two years;

(b) there is a child of the de facto relationshipovhas not yet attained
the age of 18 years and failure to make the ordmrldvresult in
serious injustice to the partner caring or resguasior the child;
or

(c) the de facto partner who applies for the omheade substantial
contributions of a kind mentioned in section 205Z)&), (b) or (c)
and failure to make the order would result in sgsimjustice to the
partner.

205Z(2) [Considerations to determine length of rel@donship]

In deciding whether there has been a de factoioakltip between the
partners for at least two years, the court mussicien whether there was
any break in the continuity of the relationship aiido, the length of the
break and the extent of the breakdown in the aiahip.

205Z(3) [Matters for consideration not limited]

Subsection (2) does not limit the matters the coway consider.

Before setting out my findings, | propose makingeavations concerning the

credibility of the parties and the witnesses whoen@oss-examined.

Mr Truman

13

Mr Truman was an unconvincing witness. He preskatea man accustomed to

getting his own way, very anxious to recover fuhdsbelieves are due to him. My
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initial unfavourable impression of his credibilitincreased exponentially after
| analysed the documents tendered during trialcamdpared them with his evidence.

Although confined to discrete issues, part of Murian’s evidence conflicted
with that given by [Mr S]. Notwithstanding his tesony was given by video from
the USA, | had no difficulty in assessing Mr S’snteanour. He appeared to be
a reliable witness and | had little hesitation atepting his evidence. His evidence
was an important indicator that Mr Truman’s testiypavas unreliable.

Having had the opportunity to consider the documniand unchallenged
evidence at length, | am satisfied that Mr Trumanaiwitness without credibility.
| would not accept his word unless firmly corroldechby a reliable source.

Mrs Clifton

Mrs Clifton made a generally good impression. @Aitbh she sometimes
confused the sequence of events, she appearedvéo ehgood memory. It was
nevertheless apparent that she remains deeplypytine cavalier fashion in which she
believes (and | accept) she was treated by Mr Trumder desire to resist what she
regards as his opportunistic attempt to relievedidrer wealth may have been what
led to inaccuracy in her evidence. In particulager recollection of the time
Mr Truman spent with her in [the Eastern Statesjndu(admittedly short) periods in
their relationship and some of her evidence abbetftequency of their telephone
conversations was not borne out by the documesetadence.

One area in which Mrs Clifton’s evidence requiredtigular scrutiny related to
the dispute as to whether it was 2006 or 2007 wiemruman ceased living with her
in [the regional centre]. There was some confufiecause she had claimed initially
that the last time she and Mr Truman had sex was&nhouseboat in 2006, when in
fact the houseboat was not completed until 2007s ®difton acknowledged she was
in error in saying this occurred in 2006. On thkeo hand, Mr Truman was also
confused when he initially said in his affidaviethouseboat had been completed in
2006. It was apparent each party (especially Minian in his second affidavit) had
attempted to reconstruct events based on docungestadence, rather than their
independent recall. The confusion about the datewbich the houseboat was
completed may have led to the discrepancy in Miféo@ls evidence. When | came
to examine all of the evidence, | accepted Mrst@tifwas right in asserting it was
2006 when Mr Truman ceased living with her.

Mrs Clifton appeared to have a clear recollectibrthe ebb and flow of her
relationship with Mr Truman. On almost every oéoaswhen | sought to test her
evidence against documentary material, the asesrshe made were corroborated.
The documents provided strong support for eacthef‘gut feelings” she described.
On the other hand, Mr Truman’s recollection of gtate of their relationship was
revealed as, at best, wishful thinking, and at tydiasehood. | am satisfied the
relationship meant a great deal more to her thavetr did to him. Its trials and
tribulations are engraved in her memory in a waat thakes her recollection, whilst
prone to exaggeration, much more reliable.
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[Tony Truman]

[Tony Truman] appeared most uncomfortable whenngivevidence. He is
close to his father and resented his relationshijn Wirs Clifton. He is poorly
disposed to Mrs Clifton, having clashed with heotlghout her time in [the regional
centrel].

Tony Truman knew it was his father's case that leased living with
Mrs Clifton in 2007 rather than 2006, and | conside tailored his evidence
accordingly. When he did make one statement tngparted Mrs Clifton’s case (that
he had seen his father’s swag rolled out in theifless premises] in 2006), he moved
to correct the “error”.

[Mr H]

The only other witness called by Mr Truman was Mr He was not in the box
for very long, but presented as having a fairlydyjozemory. | gained the impression
he was a generally reliable witness. In asseg$iagelevance of his evidence it is
important to appreciate he was in [the regionatregrat the start of the 2006 tourist
season to assist with the work Mrs Clifton wouldmally have undertaken. He left to
operate the [satellite] office when Mrs Cliftonugted to [the regional centre] in June
2006.

[Mr §]

Mr Truman asserts that Mr S is a “very close friendl Mrs Clifton, having
sworn affidavits in other proceedings on her behalfe says Mr S is no longer his
friend. The inference he would want the Court tawdis that Mr S was prepared to
perjure himself to support Mrs Clifton.

Mr S acknowledged he had visited Mrs Clifton ingtBastern States] in 2008;
however, | accept the primary purpose was to dstus sale of her [business asset].
He also acknowledged he had lunch with her in tl8AUbut this was a one-off
meeting, when Mrs Clifton came ashore from a crugep. Whilst Mr S
acknowledged he was on friendly terms with MrstGif | do not accept this
influenced his testimony. He appeared to be of wgamnial disposition and did not
seem at all poorly disposed to Mr Truman.

As there appears to be disagreement, | find thaSMtayed with Mr Truman
during his visit to [the regional centre] in Apkilay 2008. | accepted his evidence
that there was another woman apparently living whim at the time. | saw
Mr Truman shaking his head in disagreement whendhidence was being given, but
as | did not draw that fact to the attention of meel | do not take it into account.
Mr S was, however, convincing in denying that haystl with Mrs Clifton in [the
regional centre] during that visit.

[Mr K]

Mrs Clifton’s son-in-law, Mr K, gave evidence frojtime Eastern States]. | had
no difficulty in assessing his demeanour, notwdhsging his testimony was given by
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video link. Mr K is very fond of Mrs Clifton, butnevertheless found him to be
a reliable witness.

[MsF]

Ms F lived next door to the parties. She was arr@sgve young woman and |
found her evidence reliable. She was in the boxifidy a short time.

[MsV]

The last witness called was Ms V. She is a clogad of Mrs Clifton, having
worked in the business in 2004 and 2005. She dstrated a strong bias against
Mr Truman, whom she regarded as an abusive emploiés V was so anxious to
support Mrs Clifton that | considered everything said needed to be assessed with
considerable care. W.ith that caveat, | formed ithpression that much of her
evidence was accurate. This included her clairh sha had never seen any sign of
affection or an emotional relationship between Murfian and Mrs Clifton.

The documentary evidence

28

29

| was provided with a plethora of documents. Theeee of great assistance in
resolving the confusion in the chronology which s&rdrom the parties’ evidence
(some of which contradicted evidence they had gearier). The telephone bills in
particular were most helpful. Unfortunately, omalyortion of these were tendered (in
various haphazard batches). They became suchuabkaltool in clarifying the
chronology after the trial concluded that | causaduiry to be made as to whether all
of Mr Truman’s telephone records could be introdlLick was agreed they could.

In reviewing the documents over the long periodvimch this judgment has
been reserved, | was able to undertake an anahatiscounsel could not undertake,
given the limitations associated with the conducthe litigation (including the late
stage at which permission to inspect the recordsgranted). My analysis has led me
to make a few findings that | was not asked to makieose findings are, however, of
the same flavour as others urged on me. They roortfie validity of “gut feelings”
described by Mrs Clifton, which Mr Truman put dowm her “paranoia”. | should
stress, however, that my decision would have béensame had | confined my
findings to those | was expressly asked to make.

The history of the relationship

30

It is necessary to set out in detail my findingewtithe convoluted history of the
relationship. | will do so in chronological orderwill then provide details associated
with Mr Truman’s longstanding association not owlgh [Ms B] (with whom he is
now in arelationship) but also with another mygtdigure [associated with
a “mystery number” in Mr Truman’s telephone rec¢rds

[Paragraphs 31 to 291 have been deleted by direatimf the Court. In those paragraphs
his Honour conducts an in-depth examination of theevidence in the proceedings and
sets out his findings in relation to the history othe relationship.]
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The statutory indicators
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| turn now to the matters set out in s 13A of thierpretation Actl984 These
are the indicators to be considered in determinuigther a de facto relationship
existed, although the legislation makes clear tihatexistence of each is not essential
to a finding there such a relationship.

(@  thelength of the relationship;

The parties were in a relationship from the timeytbommenced sleeping with
each other in the middle of 2003. The relationgtoptinued in various guises from
that time, but began to disintegrate by not latentAugust 2004. Any semblance of
a relationship, other than a business associatiohed not later than July 2006, when
Mr Truman left the residence in which they haddedi The fact Mrs Clifton craved
a relationship with Mr Truman, and he made perforncefforts to pretend they might
have one, does not mean they had a relationship.

(b)  whether they have resided together;

The parties have resided together at the timesvé ftescribed in detail. In
summary there were some periods of cohabitatiomarfiy months at a time in [the
regional centre] and some shorter periods whenp#rges resided together in [the
Eastern States]. There were, however, signifigeniods when they did not reside
together, some of which were not by necessity. yTdid not reside together at all
after July 2006.

(© the nature and extent of common residence;

| have described the extent of common residenaa. ntost of they time they
lived together their common residence was also thesiness premises.

| find it likely that most of the housework was @nthken by Mrs Clifton, with
some paid assistance. | accept Mr Truman did takkea few chores, but these were
largely confined to cooking on the barbeque andlpasing the drinks.

(d)  whether thereis, or hasbeen, a sexual relationship;

Sex was an important part of the relationship whlea parties first lived
together. Their physical relationship then waradyf quickly, until Mr Truman lost
all interest in Mrs Clifton. Their final, isolatedct of intercourse occurred even after
the date Mr Truman acknowledges their relationslaigp ended.

Mrs Clifton had no other sexual partner from 2008®iluhe last time she had
intercourse with Mr Truman in 200[Deleted at the direction of the Court.]

| do not accept Mr Truman’s assertion that he hadother sexual partners
during his relationship with Mrs Clifton. | haveund it likely he used prostitutes
[overseas]. The Court only knows about this beeduesbragged to someone who, to
his surprise, became a witness. If he carriedilenthat during the early stages of
a new relationship, | consider it is probable hellddrave behaved in a similar way at
other times when the opportunity arose, as it didnany occasions — for example
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during his many trips to Perth and the “scuba djvimp” with [Mr J], who was with
him [overseas].

| find Mr Truman was involved in a sexual relatibiswith Ms B from not later
than the first half of 2006. Ms B was in a relagsbip with him at the time of the trial
(although according to Mr Truman not living withriall the time). She was in [the
regional centre] throughout the trial, yet was calted to give evidence. The failure
to call her to rebut the case that had been sdyfimounted demands an adverse
inference. The evidence points firmly to a clanitesrelationship over an extended
period.

Notwithstanding the detail | have provided abowd bontact with the person
connected to the mystery number (allegedly [an eygd of the business]), | do not
propose to make any finding about Mr Truman beingolived in another sexual
relationship at the same time (or even before) &g iw a relationship with Ms B. The
records do point to a suspicious set of circum&snbut ultimately Mr Truman was
not given an opportunity to present a case onttipgec. What | can say is that his
modus operandand his lack of credibility do not allow me to apt that his sexual
relationships were confined to the one he mainthiwgh Ms B during the time he
says he was in a “marriage-like relationship” wihs Clifton.

| was asked to draw an adverse inference againsiridnan because of his
failure to call Mr J. This submission must be edesd in light of the fact that
Mr S’s affidavit was filed close to trial and leaweas needed to rely upon it.
Mr Truman’s advisers would have needed to movekiyi proof Mr J concerning
what happened when he was with Mr Truman [overseashay have been hoped that
[Mr S’s] affidavit would not be admitted. Nevertess, Mr Truman acknowledged he
had seen Mr J just before the trial and he assuraeasas still in [the regional centre]
at the time of the trial. | was not informed ofyaeffort to have Mr J attend to give
oral evidence, which clearly would have been pdedigiven the late filing of [Mr
S’s] affidavit. Nor was | requested to allow anjaaninment for evidence to be
obtained from MrJ. No attempt was made to leadlemce from him when an
application to re-open was made months after tridthough it is open to me to draw
an adverse inference, | will not do so since | haveved at my findings (in relation to
the likelihood of Mr Truman having other sexualat@nships) without the need to
draw such an inference.

| also do not draw adverse inferences against Mf®g arising out of the fact
that she apparently “released” witnesses undercgan# (these included [Mr R], the
owner of [a tourism business], and [Mr N], who vga&d to be on the houseboat on the
night Mr Truman picked up Ms B). There could hdeen many reasons they were
released, including my firmly stated intention ttsere the trial was completed in the
three days allocated.

(e the degree of financial dependence or interdependence, and any
arrangements for financial support;

The evidence relating to this factor was scant. eréhis no doubt that
Mrs Clifton propped up the business, but this appéa have been on a commercial
basis, pursuant to which she was entitled to rersdiuent. It also appears she paid

Document Name: FCWA\PTW\Truman & Clifton [2010] W@ 91(final) (AK) Page 10



305

306

307

308

309

310

[2010] FCWA 91

more than her share of the domestic expensesughhthis was a reflection of the fact
she had private means, and Mr Truman expected shklwo so.

Mrs Clifton largely provided the accommodation irhigh the parties lived.
This was a reflection of the fact that she was thgal Much of the money Mr Truman
obtained appears to have been set aside for hisusejfor example the deposit of the
proceeds of his [business assets] into his supeadiom fund. He did receive periodic
payments arising out of the collapse of [the natia@ompany], but it is unclear what
became of this money.

Mr Truman did finally obtain access to a MasterCardwhich Mrs Clifton was
responsible and which he says he used for “ourafgipurchases”. He nevertheless
acknowledged she watched every transaction andtigned him about them.
Mr Truman also acknowledged that Mrs Clifton “catiied the purse strings of the
two businesses” and maintained the accounts. fiignily, however, he also
acknowledged he continued to have full trust in teedo this until August 2008,
which is well after the relationship had ended,reor his own story.

Exhibit 4, which was the letter from the accounsamho were retained from

July 2005, suggests efforts were made to keepadexf private expenditure funded
by the business. Although Mr Truman contendedethegre errors in the figures, the
fact remains that a business record of expenditifisrentiating between the two
parties, was kept. It might also be thought of s@ignificance that Mrs Clifton went
to some length to ensure Mr Truman did not becowsra of the details of her private
finances. The significance of that factor, howewtands to be considered in light of
Mrs Clifton’s evidence that she adopted a simijgpraach with her husband of many
years — albeit she was estranged from him for noficheir marriage.

Most significantly, before they commenced livinggéther, while they were
living together, and after they ceased living tbget each and every financial
transaction of any significance between the paxtias formally recorded, sometimes
by solicitors. In other words, all financial trasions were entered into on
a commercial basis. Even at times when they wergood terms (for example when
Mr Truman returned to Australia with the [businessets] he acquired [overseas] in
early 2004), Mrs Clifton made clear her intentibattcontracts be honoured.

(f) the ownership, use and acquisition of their property (including
property they own individually);

The parties never had a joint bank account. Thleyenowned a home together.
They never leased a home jointly (with Mrs Cliftatways providing the home,
although the business paid part of the rent onuttig which served as both home and
office). They never jointly owned any property afy significance, except for
business assets.

| am satisfied it is likely that the crab pots amither gear upon which some
emphasis was placed in cross-examination were éssiassets, and not jointly owned
personal property. The main items of property theguired jointly were held by [the
company]. These included the houseboat and fast (8sabject of chattel mortgages
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that were guaranteed by the parties) and a motuclee They leased a bus and they
also leased [business premises] through the company

| consider it is significant that the support pamd by Mrs Clifton to
Mr Truman in acquiring valuable assets in his owghtrnot only pre-dates, but also
post-dates, the period in which it could be reabbnauggested they were living in a
de facto relationship.

(g thedegreeof mutual commitment to a shared life;

| am satisfied Mrs Clifton was moving toward a coittent to a shared life, at
least for a few months in 2004, but | am not pellsdaMr Truman ever had such
a commitment. After 2004, Mrs Clifton still wantéol commit to a shared life with
Mr Truman but, as time progressed, realised this med to be.

| accept Mrs Clifton’s evidence that whilst in tharly days Mr Truman said he
was going to marry her, he never actually propodedtead he said he would “force”
her to marry him “one day”. Her response was tglhaand reply in a non-committal
fashion, as she was “ambivalent about the wholegthi The impression | gained is
that she was anxious to have a loving relationsdtiper than the formality associated
with marriage, given the unhappiness she had exped in her previous marriage. |
accept, however, that she was cautious about makiogmmitment and that her
intention was to test the waters to see how evaritdded.

It is true that Mr Truman spoke to Mrs Clifton ajrbwing old” together, but
she was looking for immediate satisfaction and cament, not some prospect of
merely spending the rest of their days togetheconsider she accurately stated the
nature of their relationship when she said “we wevers — that is how we looked at it
— | did not think it was a de facto or committedrrieage-like relationship — we were
having fun for a while”.

| certainly did not accept the proposition put tosNClifton that as early as the
time they were in [the Eastern States] in 2004 tiey decided to have a life together.
| accept Mr Truman was expressing a strong desir®lfs Clifton to come and live in
[the regional centre] and was saying he wantedoemd the rest of his life with her.
Whilst Mrs Clifton enjoyed the expressions of demof she also felt that Mr Truman
was “coming on a bit hot and strong” and that iswW@o full on”.

| find it is of at least some significance that tharties never spent Christmas
together.  Mrs Clifton liked Mr Truman’s mother, ty¢here is no suggestion
[Mr Truman’s mother] was ever asked to join theftGh family for Christmas, which
they regarded as a very important occasion. Mmbmu also clearly regarded
Christmas as significant, but seems to have beaterbto travel a long distance to
spend it with his mother, rather than with the wamdth whom he claims he was
living in a “marriage-like relationship”. Whilst M Clifton expressed dissatisfaction
with many aspects of her relationship with Mr Trumnahe never expressed the
slightest disappointment about him spending Chastaway.

Mr Truman explained the fact the parties alwayshsgghristmas apart in this
way:
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[Mrs Clifton] was 59 years old when we met and kvie®. Before we had
met, we both had established families (with adhildecen) and lived fairly
independent lives. We discussed this and the tfaat while we were
committed to each other and our relationship, tl¥ee some parts of our
lives that we wanted to remain independent of elationship, such as our
arrangements at Christmas.

| regard that assertion as self-serving. In mywithe fact that Christmas was
always spent apart is some indication of the faat the parties were lovers, not part
of each other’s family.

| accept that the parties kept in regular telephooetact over many years;
however, this included times when the relationstd@s in very poor shape. The large
number of telephone calls needs to be assesseadhindf what | consider to be
important facts. First, Mr Truman made numerouts ¢a many people (although his
text messaging was confined to a select few). 18#gpthe parties had a business
which required them to be in frequent contact. rdllgi Mr Truman was apprehensive
about what would happen if Mrs Clifton withdrew higmancial backing from the
business. In my view this goes a long way to erpig why he continued to maintain
he had affection for her, when it seems clear filscBons had been transferred
elsewhere. One way he pretended to have affeetas to telephone Mrs Clifton
frequently when they were apart.

| accept that the parties in the early days talidettheir future life together, after
they had made their fortune from the business, wheg would travel and perhaps
even live overseas. However, in context, | sege #% being just as consistent with
a relationship between lovers who were planninggerate a business together and
dreaming of what might be if everything worked out.

| accept that Mr Truman found Mrs Clifton “charmiagd had a great sense of
fun early on in our relationship”. However, | dotraccept his assertion that it was her
“controlling behaviour in relation to my relationphwith [Tony Truman, his son] and
constant paranoia about me having affairs [thagnévally forced me to end the
relationship”. What ended the relationship wag tes Clifton finally realised that
Mr Truman had never really cared for her and wantegursue at least one other
relationship. Once it was clear that she had fdrthat view, Mr Truman decided to
move out of the residence which had become nothioige than a convenient base.

(h)  whether they carefor and support children;
There were no children of the relationship.
(1) the reputation, and public aspects, of the relationship.

Mr Truman acknowledged in his affidavit he could mecall how Mrs Clifton
introduced him to others. However he also clairtiead “she did at times refer to me
as her friend, as | did with her. She would alse terms like partner as would I". In
particular, Mr Truman claimed to remember that Kh$ton introduced him as her
“partner” when the Bishop of [the regional centogme for dinner. If she did, |
consider the context would have suggested they lugsmess partners. Mrs Clifton is

Document Name: FCWA\PTW\Truman & Clifton [2010] W@ 91(final) (AK) Page 13



324

325

326

327

[2010] FCWA 91

somewhat “old school” and | accept does not usetripd’ in anything other than the
business sense. | consider it more likely, ascifiened, that she called Mr Truman

her “friend”, “lover” or “business partner” dependion the context.

Mrs Clifton’s friend and neighbour in [the Easte®tates], [Ms W], was not
required for cross-examination. She said she meTmMman in April/May 2004,
when he was introduced by Mrs Clifton as her “besspartner”. She said she had
never seen Mr Truman again, nor seen any indicatidns presence at Mrs Clifton’s
home (although it is to be noted that Ms W sperasidry, February and March away
each year). Ms W also said Mrs Clifton never stk her about Mr Truman after
their initial meeting.

Mr Truman asserts that he and Mrs Clifton were s&em@ couple from “fairly
early on in our relationship”. For example, hessthey were invited to [a corporate]
tent for the [races] from 2004 to 2007, and thegoaleceived an invitation to the
launch of [an art exhibition]. He did not accepattit was Mrs Clifton who arranged
for him to be invited to attend these events.ndlfihat it is likely it was she who was
instrumental in such invitations being issued.

| accept the parties would have been seen aroundothn as people who ran
a business together; sometimes went out togethdrspent part of the year living in
the same residence (which for much of their reteidp was also their business
office). On many other occasions, however, Mrét@i would have been seen at
social events in [the regional centre] without Muman, for example when she was
in the company of Ms V. They would also have oftmen seen going their “own
way”, with one [travelling] away from [the regioneéntre] whilst the other remained
behind.

Anybody who saw Mr Truman and Mrs Clifton togetiesuld never have seen
any signs of affection or intimacy. In this regakdt Truman’s testimony was telling
when commenting on the evidence of Ms F. Ms F aasliable witness who lived
next door to the apartment. Her testimony is sicgmt in considering the “reputation
and public aspects” of the relationship. | therefpropose to set out her evidence
almost in full (excluding the “rumour” evidence):

1.

2. | first met [Mrs Clifton] and [Mr Truman] wherhéy moved into
next door to where my husband [A] and | were livireg the
“[the apartment block]” in [the regional centre], hiwsh s
[a complex] overlooking [the ocean]. | do not fdéwdnen this first
meeting took place.

3. [BC], who owned one of the units at the [aparttdock] invited

[A] and | over for dinner to introduce us to [Mréf®n] who had
moved into [BC’s] apartment, next door to us.

4. [A] and | met [Mr Truman] and [Mrs Clifton] asauple. We had
never seen them next door, at the time.
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My first impression of [Mr Truman] and [Mrs Gitin] was that
they had a business relationship (they informed they were
operating a business together). | never thougdit [tMrs Clifton]

and [Mr Truman] were in any sort of personal reaship, as | did
not observe any physical affection or displaysntimacy between
them.

6. Over the time that | saw [Mr Truman] and [Mrsftoh] together, |
never witnessed any loving or affection displaygdMr Truman]
towards [Mrs Clifton].

7. After that first meeting, | regularly had consations with
[Mrs Clifton] at the [complex]. In contrast, | gntecall having a
few conversations with [Mr Truman]. | did not haamy in depth
conversations with [Mr Truman].

8. As | recall, [Mrs Clifton] regularly went baclo t[the Eastern
States] and was generally in [the regional cerftrekhort stints at
a time. [Mrs Clifton] told me in conversation thsthe owned a
home in [the Eastern States], and also had childesmd
grandchildren there.

9. [Mrs Clifton] would travel to [the Eastern Stsiteand stay for
variable periods of time, usually between aboute2kg though to
1 month. 1| recall that on one occasion [Mrs Chitavas absent
from [the regional centre] for a very long timedanfound out in
conversation with her at a later point that she tiadergone [an]
operation.

10. | had spoken with [Mr Truman] a couple of timesring that
period, but he had not mentioned that [Mrs Cliftarals unwell.

11. I recall being invited for dinner at the uniMrs Clifton] and
[Mr Truman] were staying in at the [complex]. kadl that they
did not sit close to each other and that [Mr Trumaent to bed
before [Mrs Clifton]. There did not appear to beyaomantic
connection between them.

12. | did not ever witness, during the whole tirhe tnit was rented by
[Mrs Clifton] and [Mr Truman], any affection betweéhem.

13. On the few occasions when | had spoken to [Mifton] and
[Mr Truman] together, | recall that the majority @dfir Truman’s]
comments were “money oriented” and generally carexmatters
such as the purchase of new boats and machinetiiddsusiness,
[work] to be carried out on the [business assatg], so forth.

328 When it was put to Mr Truman that Ms F had seensigms of “physical
affection or displays of intimacy” between him aMts Clifton, he said “that is
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normal for me. | am not intimate with my partnempiublic. | am not a person to walk
down the street holding hands”.

Mr Truman otherwise sought to downplay Ms F’s ewitke by claiming he had
“minimal” contact with her after she had ignoreanhiwhen he tried to say “hello”
after the dinner party. He said he found MsF @ “btrange and rude” and
volunteered he had not spoken to her once duriaglitmer party. My impression of
Ms F, albeit based on her brief appearance in Caas that she was a most charming
and impressive young woman. In any event, Mr Trurnauld not remember that
Ms F had also subsequently been to dinner withdnioh Mrs Clifton at the apartment.
To the extent his evidence conflicted with hescdepted that of Ms F.

Ms V worked closely with both parties in the busisie In the first week (in
2004) she witnessed Mr Truman abusing Mrs Clifmsuch an extent that she formed
the view he did not even like her. She asked Mifso@ why she was living with him,
to which she replied that she and Mr Truman haceriwistry”. Ms V said she could
never see any indication of this, instead observimgt Mrs Clifton was “bullied
incessantly”. On Mothers Day 2005, after Mr Trumnealked out of a dinner at which
he behaved “obnoxiously”, Mrs Clifton told Ms V shkeanted to go home to [the
Eastern States]. She also told Ms V that she cthdde” Mr Truman - a proposition
she quickly declined.

Mrs Clifton attempted to lead evidence of rumo@ELETED] concerning the
notoriety of Mr Truman’s relationship with Ms B. ddt of this was not given in
a form that would assist in establishing when Muian and Ms B commenced their
relationship. However, in considering the publeputation of the relationship of
Mr Truman and Mrs Clifton it may be seen as sigaifit that a reliable witness such
as Ms F was expecting to see Mr Truman and Ms Bthasy at functions as early as
Christmas 2005. However, | propose not to take #ucount, especially given the
way | sought to curtail cross examination abou filhimours] during the trial.

It was noteworthy that Mr Truman failed to call Mr to give evidence
concerning the “reputation and public aspects”hw# telationship. As counsel for
Mrs Clifton commented, Mr J’'s name kept poppingruthe evidence. He went along
on the trip [overseas]. He was on other oversgps taken by Mr Truman. He
accompanied Mr Truman and Ms B when they travdtiack to [the regional centre]
together in February 2007. He worked at [the negli@entre business premises]. He
went with Mr Truman and Mrs Clifton on the one aodly occasion Mrs Clifton
recalled she went crabbing with Mr Truman in 2003e was clearly on close terms
with Mr Truman and could potentially have given dance of value. Ultimately,
however, my findings about the “public aspects’tioé relationship are made on the
basis of the evidence given, rather than on their&aiof Mr Truman to call an
important witness.

| regard it as a matter of minor significance tlaatlocal shopkeeper told
Tony Truman that his “mother” had been in their shecently, when the reference
was to Mrs Clifton. | treat that evidence as ahifar value to the [rumours] which
suggested Mr Truman was involved with Ms B and fathother] woman. No doubt
all sorts of people had views about the nature haf parties’ relationship (and
Mr Truman'’s relationships with other women). Ormtain thing is that Mrs Clifton
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was not, in fact, Tony Truman’s mother. Suggestitmthe contrary were no more
than inaccurate supposition.

| accept that within Mrs Clifton’s family there wasonsternation about the
possibility of Mr Truman snaring some of Mrs Clifite wealth, based upon a fear
they might be in a serious relationship. Howevdrave accepted Mr K’s evidence
that Mrs Clifton assured him in this context in 80that she was not in a serious
relationship. | also accept his evidence that sthike was surprised to see Mr Truman
come on the [family holiday], he and Mrs Cliftorddnot appear to be in a personal
relationship, but rather seemed no more than faegmud business partners. Mr K
noted, for example, that there was no display é&écéibn by Mr Truman towards
Mrs Clifton throughout the holiday — in fact he didt see him touch her.

Discussion

335

336

337

338

339

340

We live in a pluralist society in which conceptsesen the most fundamental
institutions, such as marriage, are highly valuketa Some of the components | have
described of the relationship between Mrs Cliftoxd 8r Truman would be seen by
some as consistent (or at least not inconsisteitl) tive concept of marriage and yet
be seen by others as anathema to that concept.

In the case of legal marriage we have the certa@is$pciated with the certificate
of marriage. No matter how appalling the nature¢hef relationship, those who have
complied with the formal requirements of thlarriage Act1961 (Cth), or its overseas
equivalents, are without doubt married. Howevke moment a construct such as
“marriage-lik€ is introduced, value judgments will come flooding

It may well be there are men (and women) who emigy marriage, fully
intending to carry on, or at least leave open tesibility of, sexual relationships with
others. There are no doubt men (and women) wla their spouse badly from the
very moment they enter into their marriage. Thame@ no doubt marriages in which
the wealth or potential wealth of one party is th&or inducement to join the union.
There are marriages in which husband and wife ket accounts, never
intermingling what they regard as “theirs”. Sommgpective spouses enter into
agreements about how their financial issues will rbsolved in the event their
marriage ends — a phenomenon now regulated byegat $ystem.

How then is a judge expected to decide whethelaiorship between a man
and a woman (or indeed under this legislation saexeeouples) is “marriage-like” in
circumstances where married couples straddle tbetrgpm from the deliriously happy
to the homicidally estranged?

Faced with such a dilemma the judge will look fitstthe legislation which
governs the dispute and will also be guided, insafathey are not inconsistent with
the legislation, by any authoritative utterancesmfrother judges, especially those
occupying superior positions in the hierarchy.

In contemplating pronouncements of other judges f course, most important
to keep in mind the statute with which they weralishg. Thus in the present case
| was referred to authorities where the court waterpreting different statutory
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formulations to that governing the present proaegsli For example, i8 v B (No 2)
(2004) 32 Fam LR 429 the Court of Appeal of the®aope Court of Queensland was
dealing with a definition of a “de facto partners being a reference to “either 1 or 2
persons who are living together as a couple on rauige domestic basis”. In
Ingamells v Western Australian Trustees [udreported, Supreme Court of Western
Australia, Malcolm, Rowland and Ipp JJ, 5 March3P3he Full Court of the
Supreme Court of Western Australia was dealing Watte facto widow or widower”.
In Richardson v Kidd2002] NSWSC 306 the Equity Division of the Supe@ourt
of New South Wales was considering a “de factotimrahip” which was defined as
a “relationship between two adult persons... who together as a couple”. None of
those cases were concerned with the interpretafiadhe expression “marriage-like”,
which is an integral component of the definitionsrnl3A of thelnterpretation Act
1984.

Former Chief Justice Gleeson grappled with the ephof de facto marriage in
MW v Director-General, Department of Community 8&$(2008) 244 ALR 205. In
that case the High Court was required to consieather the parents of a child who
had previously resided in New Zealand had livedetas a couple in a relationship in
the nature of marriage or civil union” . Puttingide the New Zealand “civil union”,
which involves a public registration process, thgression “arelationship in the
nature of marriage” is so analogous to the expoes$narriage-like relationship”, as
to make the observations of Gleeson CJ of poteasisistance.

Gleeson CJ was in the minority MW, however, his dissent arose from his view
of the facts rather than the content of the law.explaining his reasons, his Honour
made the following observations [emphasis addextnfiies omitted]:

Finn J [in the Full Court of the Family Court inetimatter under appeal]
was correct to stress the difference between limgether and living
together “as a couple in a relationship in the reatf marriage or civil
union”. The relationship between two people who live toge#n, even
though it is a sexual relationship, may, or may notbe a relationship in
the nature of marriage or civil union. One consegence of
relationships of the former kind becoming commonplae is that it may
now be more difficult, rather than easier, to inferthat they have the
nature of marriage or civil union, at least where he care and
upbringing of children are not involved. (As will appear, the
qualification is significant in the present case.)

When divorce, for various reasons, was more difficn former times, de
facto relationships often existed because thereamampediment to legal
marriage. A common impediment was a subsistingiage of one of the
parties. Marriage, in Australia and New Zealandyolves legal
requirements of formality, publicity and exclusyit A person may be
a party to only one marriage at a time. De faetationships, on the other
hand, do not involve these elements. They arereht@to, and may be
dissolved, informally. In Australia, marriages aeguired to be entered
on a public register. In New Zealand, marriages @wil unions must be
registered. Parties to marriages and civil undm$iot have a choice as to
whether, when, and by what means they will disclibggr status to the
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public. It goes without saying that there is no noory public
registration of sexual relationships, even if thayolve cohabitation.
De facto relationships may co-exist with the marrige of one or both
parties and, at least in some circumstances, peopheay be parties to

multiple de facto relationships Yet the law to be applied in this case
acknowledges that some are, and some are not, inetmature of

marriage. How is the difference to be determined?No single and

comprehensive answer to that question can be givehut there is one

test that is applicable to the present case.

In Stack v DowderBaroness Hale of Richmond said:

“Cohabitation comes in many different shapes améssi
People embarking on their first serious relatiopsimore
commonly cohabit than marry. Many of these relatfops
may be quite short-lived and childless. But mosbe
these days cohabit before marriage ... So manglesare
cohabiting with a view to marriage at some lateiedaas
long ago as 1998 the British Household Panel Suiweayd
that 75% of current cohabitants expected to marry,
although only a third had firm plans: John Ermjsch
Personal Relationships and Marriage Expectatio@9QR
Working Papers of the Institute of Social and Ecoitwo
Research: Paper 2000-27. Cohabitation is muche mor
likely to end in separation than is marriage, and
cohabitations which end in separation tend to fasta
shorter time than marriages which end in divorddut
increasing numbers of couples cohabit for long quesi
without marrying and their reasons for doing soyvaom
conscious rejection of marriage as a legal institutto
regarding themselves ‘as good as married’ anywhgw
Commission, Consultation Paper No 179, Part 2,
para 2.45.”

There is no reason to doubt that the same is ginttee of Australia and
New Zealand. It may be added that, in Australihatvoften prompts
cohabiting couples to marry is a decision to havehiédd, and to do so
within the context of a marriage. People oftererdd this as “starting a
family”. The cohabiting parties to many relatioips) especially first
relationships of the “short-lived and childlessh# may be surprised to
be told that they are involved in a relationshigha nature of marriage or
civil union. They may intend no such thing’he same may apply to
some people in longer-term cohabitation who have odsen not to
marry. It is the common intention of the parties as to whiatheir
relationship is to be, and to involve, and as to #ir respective roles
and responsibilities, that primarily determines the nature of that
relationship. The intention need not be formed interms of legal
status: to some people that is important; to othey it is a matter of
indifference. (By hypothesis, the parties to a relationship Hadisfies the
statutory description are not married, or in alaiwiion.) The intention
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may be expressed, or it may be implied. What is kevant is their
intention as to matters that are characteristic ofa marriage or a civil
union, but that do not depend upon the formal legalstatus thus
acquired. To describe a relationship as being inhe nature of
marriage implies a view about the nature of marriag@. The same
applies to a civil union. It is unnecessary, for present purposes, to
attempt a comprehensive account of the features afrelationship that
might justify such a description. Plainly, “living together” is not
enough. For present purposes it is sufficient to focusrughat aspect of
the relationship between the appellant and theefatiat gives rise to this
dispute, that is to say, shared parenthood, and tip® inferences as to
intention that may be drawn from that.

In Magill v Magill, and earlier irRussell v Russelieference was made to
the historical role of the institution of marriages a means of involving
males in the nurture and protection of their ofifsgr and to the
importance of the structure of marriage and theilfanm sustaining
responsibility for, and obligations towards, chddr There is a wide range
of human behaviour across the spectrum betweerualsencounter and a
marriage or civil union. It includes relationshipich could never be
described as being in the nature of marriage af enion. Nevertheless,
when a sexual union results in the birth of a child cohabitation
between the parties to the union is no longer a miar of purely
personal convenience or satisfactionThe interests of a third party have
intervened. Traditional concepts of marriage dredfamily as institutions
for the protection of children, and modern concepitsshared parental
responsibilities even in the absence of a form&ammmay come into play
in characterising the relationship. The preseségaovides an example.

It will be seen that Gleeson CJ was of the viewt that all “de facto
relationships” are “in the nature of marriage”. &lso acknowledged that describing
“a relationship as being in the nature of marriagplies a view about the nature of
marriage”.

Marriage is commonly (although not universally) ddsed by reference to the
formulation used by Lord PenzanceHiyde v Hydg1866) LR 1 P & D 130 at 133.
His Lordship saw marriage as “the voluntary uniam fife of one man and one
woman, to the exclusion of all others”. This fotation is echoed in legislative
provisions, including thd=-amily Law Act1975 (Cth) and théMarriage Act 1961
(Cth). The latter now expressly defines marriagebaing “the union of a man and
a woman to the exclusion of all others, voluntaeihtered into for life”.

The Hon Alastair Nicholson, former Chief Justice tbe Family Court of
Australia, strongly criticised the insertion of ghdefinition of marriage in the
Marriage Act1961, primarily because of its impact on same-srples. Writing in
the Melbourne University Law Review, the former €hdustice suggested it was
“‘more likely that [this] concept of marriage had ibrigins in the commercial
ambitions of the English upper and middle classkeshe late 18 and early 19
centuries”. In the course of his criticism of tiecision to amend the legislation by
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incorporating the Lord Penzance definition, Mr MNitdon wrote ([2005]
MULR 17, footnotes omitted):

It is worth noting that Lord Penzance’s definitiaras inaccurate at the
time that he gave it and remains inaccurate toddty.is difficult to
understand how, even in 1866, marriage could haen ldefined as ‘a
union for life’, having regard to the passage ot thivorce and
Matrimonial Causes Act 1857Awnhich established civil divorce. Given
that the rate of divorce is increasing, it is emsore nonsensical to refer to
marriage as a union for life today.

Similarly, since the concept of matrimonial faudtshbeen abolished by the
[Family Law Act1975], and in particular since adultery is no leng
ground for divorce, it is difficult to argue that modern marriage
necessarily excludes all others, as Lord Penzanegeuld have it...

In Re Kevin(2003) FLC 93-127 the Full Court of the Family @oof Australia
(with Nicholson CJ presiding) held (at [87]) th#tfie concept of marriage... cannot,
in our view, be correctly said to be one that iseger was frozen in time”. This
statement preceded the 2004 amendment tMdreage Act1961 by which the Lord
Penzance definition of marriage was inserted.hdtugd be noted, however, that this
definition applies only for the purposes of thatt.AqFor other discussions of the
concept of marriage séev L(1991) 174 CLR 379 ari/ v T(1998) FLC 92 -808.)

The Parliament of Western Australia provided nardébn of “marriage” when
enacting the legislation which defines a de faetationship as being “marriage-like”.
There would be little point in doing so, given that come within the definition
a relationship needs only to be “like” a marriaged is thus inherently an elastic
concept. Nevertheless, the formulation does recaijudge administering the law to
reflect on the nature of marriage. In reflectititg judge is directed to consider the list
of factors contained in thénterpretation Act1984  The utility of the list is
nevertheless to some extent limited, as the ldgslanakes clear that the existence of
each of the factors is not “essential” to the exise of the relationship.

It is also important to note that s 13A(3)(b) oé tAct specifically provides that
in deciding whether two people lived in a de famationship, “it does not matter
whether ... either of the persons is legally marriedsomeone else or in another
de facto relationship”. This is, at first glaneesomewhat puzzling proposition, given
that exclusivity is generally accepted in westeooiety as a hallmark of marriage,
notwithstanding it is understood that some marpedple have extramarital liaisons.

In any event, s 13A(3)(b) was seized upon in tipeseeedings as meaning that
it didn’t really matter whether Mr Truman might lealseen having a relationship with
another woman whilst professing to be in a commiitedationship with Mrs Clifton.
He could have been living in a de facto relatiopshith Ms B and yet have been in
a de facto relationship with Mrs Clifton at the satime.

Interpretation of s 13A(3)(b) causes no difficultysofar as it allows for
a de facto relationship to co-exist with a legalrmage. One or both of the parties
may still be legally married but have no connectibany sort with their legal spouse.
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But how can a couple be in a “marriage-like” redaship if at the very same time they
are also in the same sort of relationship with beoperson? The Attorney General
referred to this provision in his second readingesih but gave no indication of the
circumstances in which the provision would havd aggplication: Western Australia,

Parliamentary Debates,Legislative Assembly, 29 August 2001, 3291-3296

(Jim McGinty, Attorney General).

In my view it might come as a surprise to a citibéWestern Australia to learn
that a man can carry on a relationship with two worat the same time and yet have
both relationships described as “marriage-like”. Swohduct would be more likely
to be seen as “playing the field”. It would bdikely to be seen as consistent with
the “mutual commitment ... to a shared life” whicle tlegislation lays down as one
indicator of a marriage-like relationship. Suchmdoct could also impact upon the
“the reputation, and public aspects, of the refesiop” if the second relationship is not
kept entirely secret.

Although | do not have the benefit of submissiahsccurs to me there is one
way in which the legislation can be interpretecasaot to distort beyond recognition
the generally accepted concept of marriage in emessociety. This approach
proceeds on the basis of an acceptance that theugsions of intimate relationships
are infinite. For example, we sometimes hear af mwko lead “a double life”. They
have one woman in one place and one in anotheh, thve existence of both known
only to him. Each of the women (and those who kitoeym) may consider they are in
a committed relationship and accept it is an unfoate reality that their partner has to
travel so often. Parliament may have wanted tabeybnd doubt that women placed
in that position would not be denied the benefigtiect of the legislation. In my
view, what Parliament has done, very wisely, isgjoose in the courts a considerable
discretion in determining whether a relationshifnmarriage-like”. Section 13A(3)(b)
is just part of the way in which Parliament hasiewid that objective.

One thing is clear. As Gleeson CJ (and Finn héRull Court of the Family
Court of Australia) pointed out iMW (supra), there is a significant difference
between merely “living together” and living in datonship that is “marriage-like” or
“in the nature of marriage”. Where the line iswdnawill depend upon an assessment
of all of the elements of the relationship. As Ehél Court of the Federal Court said
in Lynam v Director-General of Social Securi#983) 52 ALR 128 at 131 [my
emphasis added]:

Each element of a relationship draws its colour sigdificance from the
other elements, some of which may point in onective and some in the
other. What must be looked at is the compositeupctAny attempt to
isolate individual factors and to attribute to thewslative degrees of
materiality or importance involves a denial of coomexperience and will
almost inevitably be productive of error. The esdlecope for differences
in human attitudes and activities means that thdide an almost infinite
variety of combinations of circumstances which rfalfor consideration.
In any particular case, it will be a question of fat and degree, a jury
question, whether a relationship between two unrelated persaf the
opposite sex meet the statutory test.
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As Dutney J said it v B (No 2]supra at [49]), “In a de facto situation it is the
party asserting the relationship that must proveabdation of the required quality”.
| am not persuaded that Mr Truman and Mrs Cliftoved in a “marriage-like”
relationship. 1find they merely lived togetheorn time to time.

At the risk of falling into the error referred to Lynam | have to say | do not
consider it is in the accepted nature of a marribgeevery important financial
transaction between a couple to be formally docdetkn It is not in the accepted
nature of a marriage for a man to use prostituteso( tell people he uses prostitutes)
at the same time he claims to have committed tmmam for life. It is not in the
nature of a marriage for a man to carry on a @tatiip behind the back of a woman
who he knows has been faithful to him. It is notthe nature of a marriage for
a couple to spend what they regard as a most gignifoccasion every single year
apart from the other. Arguably it is also not lre thature of a marriage for a couple
voluntarily to spend as much time apart from eattteroas this couple did. This
relationship lacked the commitment to a sharedthfd characterises marriage. | am
also not persuaded that the relationship was sgahdse who knew them as being
“marriage-like”. On the contrary, many wonderedniiey were together at all.

| find this relationship to be that of two peoplaav‘fell” for each other during

a romantic interlude in a tropical paradise. Slas Woking for love after coming out
of a loveless marriage. He too may have been hgpfor love, but not of the long
term nature she craved. He was pleased to havel fan attractive companion, but
even more pleased she was so rich. After a fewtlmsoof comparative happiness,
their relationship disintegrated. Thereafter itswhitle more than a business
partnership, interspersed with occasional sex, lichvone pined for what she had
lost, and the other connived to keep what he hateda

did any de facto marriage relationship end?

If I am wrong in concluding that this relationshi@s not “marriage-like”, the
guestion would then arise as to when it “endedhisTs because s 205ZB(1) of the
Family Court Act1997 provides that proceedings for property settlemenstnbe
commenced within two years after a de facto refestip “ended” (unless leave of the
Court is given). | have written at some length aaming this provision in other
judgments includinde and P[2005] FCWA 4 and. and C[2005] FCWA 23. Given
my finding that there was not a de facto relatigmstere | do not propose to spend
a great deal of time dealing with this issue.

| adopt, with respect, the observations of Mahod&yin Hibberson v George
(1989) DFC 95-064, where his Honour said (at 75,7466considering the time of
cessation of a de facto relationship:

There is, of course, more to the relevant relahgmsghan living in the
same house. But there is, | think, a significaistinction between the
relationship of marriage and the instant relatigmshThe relationship of
marriage, being based in law, continues notwittditanall of the things
for which it was created have ceased. Partieslwdlin the relationship
of marriage notwithstanding that they are separatgttiout children, and

Document Name: FCWA\PTW\Truman & Clifton [2010] W@ 91(final) (AK) Page 23



359

360

361

362

[2010] FCWA 91

without the exchange of incidents which the relaiip normally involve.
The essence of the present relationship lies, m¢édw, but in a de facto
situation. | do not mean by this that cohabitatisnessential to its
continuance: holidays and the like show this. Bidiere one party
determines not to “live together” with the otherdain that sense keeps
apart, the relationship ceases, even though it &elyy as was suggested
in the present case, to enable the one party @r é¢thdecide whether it
should continue.

In Hibberson & Georggethe trial Judge had said:

In the absence of any overt act or indication by tefendant to the
plaintiff that she was staying away only temposeaihd intended to return,
it seems that | must find that the relationship badsed by 1 July [i.e. the
date of which the NSVIDe Facto Relationships Act 198dmmenced].

Mahoney JA, and the other members of the New Séidales Court of Appeal,
saw no error in this approach.

For the reasons | have given, it is clear that émyacto relationship that may
have existed ended not later than July 2006 whenTiMiman last lived with
Mrs Clifton. However, | find that any such relatghip ended in August 2004 when
Mrs Clifton went home to [the Eastern States] afiending the letter to Mr Truman
following the day at the races. That letter teraéa their personal relationship in the
form it had existed to that time and although Miift@h thereafter returned to [the
regional centre] residence (as she said she wortllé)as on a different basis than
when they had first commenced to live together.otJper return Mrs Clifton was
there to protect her interest in the business, italbarrying on some form of
relationship with Mr Truman and hoping it might wese the form it had taken in the
first few months they lived together. It never.did

That being the case, not only was this a relatignseh well under two years’
duration, but Mr Truman also needed leave to imstithe proceedings as he delayed
commencing action in this Court until February 20Qfaving in the meantime
commenced proceedings in the Supreme Court). Ek hast yet ruled on the
application to amend to seek leave to file outimiet Given that | have found there
was no de facto relationship, it is unnecessagotso.

Serious injustice

363

364

If I am mistaken in concluding there was no deda&lationship (but right in
concluding any such relationship lasted less thanytears) it would be necessary for
me to determine whether there would be serioussiig@ if orders were not made as
sought by Mr Truman, given it was conceded he niadéstantial contributions”
during the relationship.

Mr Truman’s case in relation to this part of thespilite proceeded on an
assumption that, following the breakdown of thedtationship, Mrs Clifton had
behaved vindictively, with a view to obtaining rege. He claims to have missed out
on the money he hoped to receive from the sald@business and to have lost his
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half share of a thriving business. The way he ff@esnisfortune being resolved is by
resort to the discretionary property regime avadalmder théd=amily Court Act1997,
rather than by resort to the law which would apglyothers engaged in the sort of
joint venture in which he was involved with Mrs f&in.

| find no merit in this proposition. Everything slubstance the parties did
together financially was documented at arms lengfthey held an equal number of
shares in the corporations by which they electedotoduct their joint venture. They
made a conscious decision concerning the appoiritafiensole director to each of the
corporations. They had a Shareholders Agreemergrgmg their arrangement. |If
the law applying to others involved in such an gise does not provide Mr Truman
with what he considers to be his entitlement, | aot satisfied there has been
a “serious injustice”. In this regard, | note iasvhe who first invoked the jurisdiction
of courts other than this Court. | also note #iate that time other courts have dealt
with many elements of the controversy, sometimddihg in favour of Mr Truman
and sometimes not.

| consider it is of significance in this contex@thMr Truman did not produce
records of his superannuation fund. Whilst henotad he had not been paid wages he
was owed by the business (a fact in dispute), Hendt provide adequate evidence of
the extent to which superannuation contributionsewsaid on his behalf by the joint
venture. There is evidence showing his superamonudtind received substantial
payments during the time the parties were togethies.the extent Mr Truman now
asserts he did not receive wages, payments intosigerannuation fund would
necessarily have to be taken into account in asgegether there would be “serious
injustice” if relief was not granted by this caurt

It is significant also to keep in mind that Mr Tramseems to have lived very
well during his time with Mrs Clifton. He had amber of overseas trips funded by
her or by the business. He has lived in high ggaccommodation in both [the
Eastern States] and in [the regional centre]. Begio evidence of going without
anything. He dined out regularly. He has put nyom&o his superannuation fund.
He has certainly not come out of the business dsaseit seemed at one stage he
would. However, the opportunity to do so well ofithe business was only available
as a result of the capital backing of Mrs Clifto®he too hoped to achieve a much
better result from her hard work and from riskingr home for the business.
Whatever the true reason for Mr Truman’s detenfmrerseas], it was certainly not
her fault — and yet it was arguably that incidetich led to both of them losing the
very attractive deal they had negotiated to dismdgkeir business.

Any “serious injustice” to Mr Truman in these predengs could only be
rectified by funds flowing from Mrs Clifton. | amot persuaded it would be in any
way just for her to be required to part with angds, save for those which she would
be required to pay by application of the genenal Id am not persuaded she adopted
anything other than a commercial approach to tkeludon of the issues that arose
after [a potential buyer] pulled out of the deahtmjuire the business. She had been as
keen as Mr Truman to obtain a good price on satbebusiness. It was not her fault
the deal collapsed. She now stands to gain no maref the winding up of their
affairs than that to which she is entitled by agdion of the law governing all
commercial transactions. There is no significal@ment of their dispute which
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relates to anything other than their business, lwitiavas clear was intended to be
conducted on a strictly commercial basis.

| am not even satisfied that Mr Truman would acki@vbetter outcome under
the discretionary regime available under Hamily Court Act Even if he might do
better, that in itself could not constitute “sesanjustice”, which by definition must
involve something more than “injustice”. | therefalo not accept the submission of
counsel for Mr Truman there can be no such thingramjustice that is not serious. It
is clear Parliament intended that something moen tmere “injustice” must be
established in order to satisfy the requirementh@ftatute.

Martin, Crooks and Moncrieff JJ in recent decisiamshis Court have all cited
with approvalVan Jole v Colg2000) 26 Fam LR 228 in which the term “serious
injustice” was considered. That case concernegpaltication to set aside a separation
agreement, but the discussion is of general agmita In seeking to elucidate the
meaning of “serious injustice”, Riley J said (al2&at a court:

. will not interfere where there is simple injugticRather, it must be
satisfied that a failure to intervene would result“serious injustice”
between the parties. What it is meant by that esgio@ is not defined in
the Act and has not been explored in any helpfy waany case that
either counsel or myself have been able to loCEte. expression is not a
term of art and does not have any technical legiase. It is therefore to be
understood in the sense in which it is commonlyduse the English
language.

...An injustice is the opposite of justice and in@adthe concepts of a
wrong or unfairness. The word serious in this cengiggests weighty,
grave or considerable.

| respectfully adopt that construction of “seriongistice” and find that the case
presented on behalf of Mr Truman falls well shdnneeting it.

Transcript

372
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The resources of the Court are insufficient tovaltoanscript to be obtained of
proceedings. Judges are routinely forced to rpynutheir own notes. On occasions
these prove inadequate and resort is then madie tape recording of the hearing.

In preparing these reasons it became necessaggoot to the recording of the
third day of the trial to clarify some parts of t@dence. My Associate was informed
that the tape recording held in [the regional cgritad been erased. The parties were
then invited to provide their own transcript of teedence, it having been noted that
a clerk engaged by one of the solicitors had bespikg a typewritten record when
she was not engaged in inspecting recently proddoedments. That transcript was
duly provided, for which | was grateful. Howevenmmediately thereafter transpired
that the tape recording had not been erased.
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374 In these circumstances | should record that thegsons have been prepared on
the basis of my own notes, with occasional resmrthe tape recording and without
resort to the clerk’s transcript.

Delay

375 It is not customary in my experience for judgestplain delay in delivery of
judgments; however, | note that in recent timesessaperior courts have commented
adversely on unexplained delay. Given the delaydativery of these reasons
| consider it appropriate | make some brief remankshis topic.

376 At the time | reserved my decision | warned thetiparthat there would be
a long delay in publication of my reasons. Althbube hearing had occupied only
three days, there were numerous factual issuesrirggjdetermination. | anticipated
this would involve careful study of voluminous rede that had been tendered. As
| anticipated, the sifting through and analysistloése records proved to be time
consuming.

377 A second factor leading to delay was the applicatitade by Mr Truman to
re-open the proceedings, which | was only abledosier adequately when | had
undertaken my analysis of the evidence led atrtak t

378 A third explanation pertains to the resources @& @ourt of which |1 am the
Chief Judge. In this regard | note that in hisosekcreading speech introducing the
“de facto amendments” to tHeamily Court Actin 2001, the then Attorney General
drew attention to the workload and resources ofxbert. The Attorney said this:

The Family Court of Western Australia was estalgitshin 1976,
consequent to an agreement dated 26 May 1976 hetwbe
Commonwealth Government and the Western Austrat@mvernment.
The Commonwealth provides funding for the operatainthe Family
Court of Western Australia pursuant to the termshef 1976 agreement.
The agreement also provides that the State willappoint judges to the
Family Court of Western Australia except with thppeoval of the
commonwealth Attorney-General. By 1977, five jusighad been
appointed to the Family Court of Western Australiince then there has
been no addition to the number of judges on thetcou

Over the past 24 years the workload of the Famiyir€ has increased
considerably. The only way in which the court baen able to cope with
this increase in its workload has been by the feansf work from the

judges to the registrar magistrates. There arerseggistrar magistrate
positions at the Family Court of Western Austrabat the number of
registrar magistrates has not changed since Ma@ 398 period of over
11 years.

| have written to the commonwealth Attorney-Genarad | will meet with
him next Friday to discuss the resources of theilya@ourt of Western
Australia and the appointment of a new judge todibwrt. An additional
judge is required for two principal reasons. Fitbe pressure of the
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court’s existing workload has now reached the pdvat the court is
unable to deliver an acceptable level of servicep#sties bringing
applications before it, particularly in contestedttars. Secondly, this Bill
will confer on the Family Court of Western Austealiadditional
jurisdiction relating to de facto relationships.

At the end of 1993, 106 cases were awaiting heanrnge defended list,

and the list was growing. In March 2000, the nuntiz increased to 374
cases that were awaiting hearing in Perth andthdub3 cases in circuit
towns. That is a total of 426 cases, and thetsitudas deteriorated even
further since then. At the end of July 2001, 4b4es were awaiting
hearing in Perth and a further 71 cases in cirans, a total of 485

cases. These figures would have been even wodsedtahe Chief Judge
conducted a review of the oldest 300 matters irdédgfended list in March

2001, which resulted in a number of cases beirttpdet

In 2000, the period between the filing of the etitng application and a
likely trial date was approximately 16 months. &Wwen greater concern
was the period between the conciliation confereacd the trial date,

which stood at approximately 12 months. In theenitryear the court has
undertaken drastic changes to its case managemenédures in an

attempt to bring about a reduction in waiting timeshese changes are
currently in a transitional phase but cannot prevddcomplete answer to
the problem.

379 Regrettably the additional judge referred to by thitorney General in his
second reading speech did not materialise. Nor tded discussions relating to
resources result in any increase in the level néling (although in more recent times
funding has been provided to allow for the apposaritnof an Acting Magistrate to
assist in reducing the backlog). At 30 June 20iE0et were 59¢ases in the defended
list in Perth and the time from filing to trial h&atbwn out to nearly two years.

380 The de facto property jurisdiction of the Courtwogies a significant amount of
judicial time. Filing in de facto property mattemew constitutes 17% of the total
number of filings. Unlike cases involving marriemuples, there are frequent
jurisdictional disputes, such as the present, whaal to hotly contested hearings and
which can then be followed by a dispute concernimggsubstantive issue in the event
the Court is found to have jurisdiction, followdteh by disputes in relation to costs.
Thus one matter can lead to three judgments, noteotion numerous interlocutory
skirmishes. Apart from paltry sums provided on amh hoc basis by the State
Government, the Court has received no additionaddifg to deal with this
substantially increased jurisdiction.

381 In these circumstances it is to be expected tliatipl officers will give priority
to hearing and determining cases involving childne@any of which are extremely
urgent, rather than concentrating on jurisdictiaiaputes between couples seeking to
divide their wealth. That said, however, | greatigret the delay in delivery of these
reasons and apologise to the parties and thoseregiesent them for the undoubted
anxiety and inconvenience.
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Orders and costs

382 For the reasons | have given, the application offkiman filed on 19 February
2009 will be dismissed. | will hear submissionsnfr counsel in relation to the
guestion of costs.

| certify that the preceding [382] paragraphs ateia copy of the reasons for
judgment delivered by this Honourable Court

Associate

Document Name: FCWA\PTW\Truman & Clifton [2010] W@ 91(final) (AK) Page 29



